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HOWARD SUTHERLAND VS. DEUTSCH-ASIATISCHE BA^K 

I 
i 

a Supreme Court of the District of Columbia 

Deutscii-Asiatische Bank, plaintiff 

against At law, No. 75997 

Ed. Kanitz & Company, Ltd., defendant 

i 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

i 

1 Declaration 

i 

Filed October 18, 1928 

Supreme Court of the District of Columbia i 

i 

l 

Deutsch-Asiatische Bank, plaintiff 

against Law, No. 75997 

Ed. Kanitz & Company, Ltd., defendant 

The plaintiff herein, by its attorneys, declares as follows: j 

1. The Deutsch-Asiatische Bank is a corporation organized and 
existing under the laws of Germany, and having its principal place 
of business at Berlin, Germany. 

2. Ed. Kanitz & Company, Ltd., is a corporation organized and 
existing under the laws of China. 

3. Prior to May, 1917, the defendent procured a United States 
purchaser for certain merchandise to be shipped from China, the 
aggregate purchase price being $54,500. Thereupon an$ in or 
about May, 1917, the plaintiff, at its office in Tientsin, China, ad¬ 
vanced to the defendant the sum of 64,500 Chinese taels, which 
amount with interest the defendant agreed to repay to plaintiff, 
subject, however, to the following mutual arrangement, I and in 
consideration for which arrangement the plaintiff made the said 
advance. 

4. The' defendant agreed to ship the said merchandise j to Otto 
Gross, the United States agent of defendant; and agreed that the 
said Gross upon receipt of said merchandise should make .delivery 

thereof to the United States buyers and collect the said $54,- 

2 500; and agreed that the said Gross as such agent should 
thereupon hold the said $54,500 in a special account in trust 

for and under hypothecation to the plaintiff, and that the said 
Gross should hold the said $54,500 (from a date five months after 
the shipment of said merchandise from Tientsin, China) at the free 
disposal of plaintiff; and agreed it would allow interest to the plain¬ 
tiff at the rate of four per cent per annum on said dollar amount 
from five months after shipment from Tientsin until the I date of 
payment to plaintiff of such amount with such interest; | and in 
consideration thereof the plaintiff advanced to defendant the said 
64,500 Chinese taels and agreed that, upon the payment |of said 
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$54,500 to plaintiff and the payment to plaintiff of said agreed 
interest, plaintiff would credit the account of the defendant with 
plaintiff in taels at a certain agreed rate of exchange by way of 
liquidation pro tanto of the said tael obligation of defendant to 
plaintiff. 

5. Pursuant to said agreement, the defendant shipped the said mer¬ 
chandise to the said Gross in or about June, 1917, and the said Gross 
received and made delivery of the said merchandise to the United 
States buvers and collected the said $54,500 in or about October. 1917. 

0. On or about November 1, 1926, and frequently thereafter, the 
plaintiff demanded of defendant that defendant pay to plaintiff the 
said sum of $54,500, so received by the said defendant in trust for 
and under hypothecation to the plaintiff, together with interest 
thereon at the said agreed rate of four per cent per annum from No¬ 
vember 1, 1917; but the defendant at all times has failed and refused 
to pay to plaintiff the said sum and interest or any part thereof. 
3 7. The plaintiff has just right, exclusive of all set-offs and 

all just grounds of defense, to recover the said sum of $54,500 
together with interest thereon at the rate of four per cent per annum 
from November 1, 1917, to November 1, 1926, amounting to the total 
of $74,120. and together with interest on said amount of $74,120 
from November 1, 1926. 

Wherefore, plaintiff claims from defendant the sum of $74,120, 
together with interest thereon at the rate of six per cent per annum 
from November 1, 1926, besides the costs of this suit; and the plain¬ 
tiff prays that, in aid of this suit, and pursuant to the provisions of 
the u settlement of war claims act of 1928,” a writ of attachment may 
issue against the property of the defendant and/or the proceeds 
thereof seized by the Alien Property Custodian and held pursuant 
to the provisions of the “ trading with the enemy act.” 

Dated, October 10, 1928. 

Harold W. Bissell, 

A. Henry Walter, 

Attorneys for Plaintiff . 

Room 3044, No. 120 Broadway, New York City, New York, orj 
Rooms 701-4 Smith Building, 815 15th Street NW., Washington, 
D. C. 


Affidavit 


* 


* 


Consulate General of the United States of America, 

City of Berlin , Empire of Germany. 

Personally appeared before me Felix Kilian who, first 
4 being duly sworn, upon his oath declares and says: 

I am the manager of Deutsch-Asiatische Bank, the plaintii 
in the above entitled case. 

The Deutsch-Asiatische Bank is a corporation organized under thj 
laws of Germanv, and having its directorate at Berlin, Germanv. 

Ed. Ivanitz & Company, Ltd., is a corporation organized and exist 
ing under the laws of China. 

Prior to May, 1917, the defendant procured a United States pui 
chaser for certain merchandise to be shipped from China, the aggr« 
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gate purchase price being $54,500. Thereupon and in or about May, 
1917, the plaintiff, at its office in Tientsin, China, advanced to the 
defendant the sum of 64,500 Chinese taels, which amount with in¬ 
terest the defendant agreed to repay to plaintiff, subject, However, 
to the following mutual arrangement, and in consideration fqr which 
arrangement the plaintiff made the said advance. 

It was mutually agreed between plaintiff and defendant f;hat the 
defendant was to ship the said merchandise to Otto Gross a^ United 
States agent of defendant; that the said Gross upon receipt! of said 
merchandise was to make delivery thereof to the United States buyers 
and collect the said $54,500; that the said Gross was thereupon to 
hold the said $54,500 in special account in trust for ancl under 
hypothecation to and (from a date five months after the shipment 
of said merchandise from Tientsin, China) at the disposal df plain¬ 
tiff : that the defendant was to allow plaintiff interest at the rate of 
four per cent per annum on said dollar amount from five! months 
after shipment from Tientsin until the placing of the said amount 
at the disposal of plaintiff: that upon the placing of said 

5 amount at plaintiff's disposal and the payment to plaintiff of 
said agreed interest, plaintiff was to credit the accourit of de¬ 
fendant in taels at an agreed rate of exchange by way of liquidation 
pro tanto of the said tael obligation of defendant to plaintiff. 

Pursuant to said arrangement, the defendant shipped the said 
merchandise to the said Gross in or about June, 1917; and I am 
informed and verily believe, and the defendant although duly asked 
to carry out its said agreement with plaintiff has never denied, that 
the said Gross received and made delivery of the said merchandise 
to the United States buyers and collected the said $54,500 in or about 
October, 1917; but, contrary to said arrangement, the saicl Gross 
failed to hold the same in trust for or under hypothecation to or 
at the disposal of plaintiff. By reason of the war, the plaintiff did 
not learn and was unable to learn until in or about the year$ 1926/7 
that the said Gross failed so to hold the said $54,500. 

The defendant has never repaid to plaintiff the amount of said 
advance of taels or any part thereof, and the defendant his never 
paid to plaintiff or held for plaintiff as agreed or otherwise the said 
$54,500 or any part thereof, although the plaintiff has often re¬ 
quested the defendant so to do. 

The plaintiff has just right to recover the sum of $54,500 with 
interest thereon from November 1, 1917, exclusive of all set-offs and 
just grounds of defense. 

I am informed that the Alien Property Custodian seizedl certain 
moneys and property of the defendant, and now holds in the name 
of defendant the sum of $34,535.39 together with certain interest or 
earnings thereon. 

6 The defendant does not do business in or have any office or 
representative in the District of Columbia. 

Felix Kalian. 


Subscribed and sworn to before me this 15th day of August, 1928. 
[seal.] Augustus S. Chase, 

Vice Consul of the United States of America. 
Service No. 10131. No fee prescribed. 
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Summons 


Issued October 18, 1928 

******* 

The President of the United States to the Defendant , Greeting: 

You are hereby summoned to appear in this court on or before the 

twentieth day, exclusive of Sundays and legal holidays, after the 

day of service of this writ upon you, to answer the plaintiff’s suit, 

and show why he should not have judgment against you for the 

cause of action stated in his declaration: and in case of vour failure 

' * 

so to appear and answer, judgment will be given against you by 
default. 

Witness the honorable Walter I. McCoy, Chief Justice of said 
court, the 18" day of October, A. I). 1928. 

[seal.] Frank E. Cunningham, 

Cleric. 

Bv Mary Jeanette Loeffel, 

Assistan t Cleric. 

H. W. Bissell & A. H. Walter, attorneys. 

Marsh aVs return 

i ' 

Ed. Kanitz & Co. not to be found Nov. 12, 1928. 

Edgar C. Snyder, 

U. S. Marshal in and for the Dist. of Columbia. 

Bv Donald A. Rock, 

%/ i 

Deputy U. S. Marshal. 

8 Writ of Attachment , etc. 


Issued Oct. IS, 1928 


The President of the United States to the Marshal for said District , 
Greeting: 


You are hereby commanded to attach, seize, and take into vour 

17 %/ 

custody the defendant’s lands and tenements, property, and credits 
which shall be found in this District, to the value of $74,120 with 
interest thereon at the rate of 0% per annum from November 1, 
1920 (said principal and interest amounting at the date hereof to 
$82,853.81), being the amount of the plaintiff's demand against the 
defendant, as shown by its affidavit, duly supported and filed, and 
claimed in its declaration; and the further sum of $100, for the costs 
and charges which may accrue in the premises; and the same, so 
attached, safely keep subject to the orders of the court, unless the 
defendant or the person in whose possession the property is at¬ 
tached, deliver to you, to be filed herewith, his undertaking, with 
sufficient surety or sureties to abide by and perform the judgment of 
the court in relation to said property. And should you attach the 
defendant's property or credits in the possession of any other person 
or persons than the defendant you shall notify such person or 
persons of such seizure by virtue of this writ of attachment, and 


p* 
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serve a notice upon him or them as well as on said defendant, to 
appear in said court on or before the twentieth day, exclusive of 
Sundays and legal holidays, occurring after the service of said 
notice, to show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof had. 

Witness the honorable Walter I. McCoy, Chief Justice of said 
Court, the 18" day of October, A. D. 1928. 

Frank E. Cunningham^ Clerk. 
By Alf G. Bukrman, 

Assistant Clerk ., 

9 Notice 


October j , 1928. 

To Ed. Kanitz & Company, Ltd., defendant. 

Howard Sutherland as Alien Property Custodian, Garnishee : 
You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or before the twentieth day, exclusive of 
Sundays and legal holidays, after service hereof, and show, cause, if 
any there be, why the property, credits, of the said defendant, seized 
by virtue of the foregoing writ of attachment in the hands of Howard 
Sutherland as Alien Property Custodian, garnishee (of which seizure 
the said garnishee is hereby notified), should not be condemned and 
execution thereof had. 

Edgar C. Snyder, 

U. S. Marshal. 
By Donald A. Robiv. 

Deputy. 


Marshal’s return 


Attached credits, property of the defendant, in the hands | of How¬ 
ard Sutherland, Alien Prop. Cust., by Sewell W. Abbott, lAsst., in 
absence of Howard Sutherland, A. P. C., garnishee, and sefved said 
garnishee with copies of this writ, rule of court, interrogatories, and 
the notices prescribed by sections 446 and 456 of the code, j 
Oct. 18th. 1928. 


Edgar C. Snyder, | 

V. S. Marshal in and for the Diet, of Columbia , 

TJ. S. Marshal. 
By Elmer Graves, 

Deputy U. S. Marshal. 

K. ! 


10 Interrogatories in attachment 

Filed October 30, 1928 


NOTICE 

To Howard Sutherland as Alien Property Custodian, Garnishee: 

You are required to answer the following interrogatories, under 
oath , within ten days after service hereof. And should you neglect or 


i 
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refuse so to do, judgment may be entered against you for an amount 
sufficient to pay the plaintiff’s claim, with interest and costs of suit. 

Harold W. Bissell, 
i A. Henry Walter, 

Attorneys for Plaintiff. 


INTERROGATORIES 

1st. Were vou at the time of the service of the writ of attachment, 
served herewith, or have vou been, between the time of such service 
and the filing of your answer to this interrogatory, indebted to the 
defendant? If so, how, and in what amount? 

Answer. No. 

2d. Had you, at the time of the service of the writ of attachment, 
served herewith, or have you had, between the time of such service 
and the filing of vour answer to this interrogatory, anv goods, 
chattels, or credits of the defendant in your possession or charge? 
If so. what? i 

Answer. Kecords of this office disclose that under trust 931, credit 
of Ed. Kanitz & Co., Ld., Tientsin, China, there is $34,o02.(>9. 

This is not a determination that the above-listed property is the 
property of the plaintifF. 

Howard Sr therland. 

Alien Property Custodian . 

11 Subscribed and sworn to before me this 2oth day of 
October. A. D. 1928. 

[notarial seal.] Sophie D. Hillman, 

Notary Public. 

O. K., M. H. 

' i 

Affidavit of nonresidence 
Filed April 11, 1929 

I 

$ $ $ $ sge sfc # 


City of Washington, 

District of Columbia , ss: 

Harold W. Bissell, being duly sworn deposes and says: 

I am attorney for the plaintiff herein and am familiar with the 
details of this action. 


This action was commenced on October 18, 1928, by a lew of 
attachment against property and funds of the defendant in the hands 
of Howard Sutherland as Alien Property Custodian. 

As appears from the marshal’s return, endorsed on the summons 
filed herein, the defendant could not be served, and the marshal 
endorsed the words “ Not to be found, Nov. 12, 1928 ” on said 
summons. 

The defendant, Ed. Kanitz & Company, Ltd., is a corporation 
organized and existing under the laws of China. It has no office in 
the District of Columbia and maintains no representative therein 
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and transacts no business therein; and the same has bpen true for 
more than six months last past. 

Wherefore deponent asks for an order for service upoh defendant 
by publication. No previous application has jbeen made 
12 for the relief herein sought. 

Harold W. Bissell. 

Subscribed and sworn to before me this 11th day of ^.pril, 1929. 

Frank E. Cunningham, Clerk. 
Alf G. Buhrman, Asst. Clk. 

Order for 'publication 

Filed April 11, 1929 | 

I 

* sje * * if. * * 


The object of this suit is to recover the sum of $74,120; (represent¬ 
ing $54,500 which defendant received and agreed to hold at plain¬ 
tiff’s disposal, and interest thereon at the agreed rate j of 4% per 
annum from November 1, 1917, to November i, 1926); together with 
legal interest on said $74,120 from November 1, 1926; sjmd to have 
judgment of condemnation of certain property of thp defendant 
levied on under an attachment issued in this suit to satisfy the plain¬ 
tiff’s claim. 

It is therefore, this 11th day of April, 1929, ordered ihat the de¬ 
fendant appear in this court on or before the fortieth day, exclusive 
of Sundays and legal holidays, after the day of the first publication 
of this order, to defend this suit and show cause why said condem¬ 
nation should not be had; otherwise the suit will be proceeded with 
as in case of default. 

By the court: 

Wendell P. Stafford, Justice. 


13 Affidavit for default judgment , etc. 

Filed July 12, 1929 

• •*. ,1“ feV* 

r > *1* **'• V -I- j 

City of Washington, 

District of Columbia , ss: 

Personally appeared before me Harold W. Bissell whp, first being 
duly sworn, upon his oath declares and says: 

I am attorney for the plaintiff herein and am familiar with the 
details of this action. 

This action was commenced on October 18,1928, by a levy of attach¬ 
ment against property and funds of the defendant in the hands of 
Howard Sutherland as Alien Property Custodian. 

The defendant could not be served within the District of Columbia, 
as appears from the marshal’s endorsement upon the summons, to wit: 
a Ed. Kanitz & Co. not to be found, Nov. 12, 1928.” 

An order for service upon the defendant by publication was made 
herein on April 11, 1929, and said order pursuant to the istatute was 
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published on April 19, April 26, and May 3, 1929, in 44 The Washing¬ 
ton Law Reporter ” and in k4 The Evening Star ” as appears from the 
affidavits of Frank B. Crown and W. R. Little, verified May 6 and 7, 
1929, respectively, and hereto annexed. 

The fortieth day, exclusive of Sundays and legal holidays, after 
the day of the first publication of said order, has long since expired 
and the defendant has not appeared herein. 

On May 20. 1929, I personally mailed a copy of said order by 
placing the same in an envelope duly postpaid and directed to 
the defendant at its last known place of residence, namely, Tientsin, 
China, and depositing the same in the receptacle for outgoing mail 
maintained bv the United States Government in the central 
14 post office on 14th Street NW., city of Washington. In said 
envelope there was appended to the copy of said order the 
words: 44 Publication order. Address of attornevs: 815 15th Street 
NW.. Washington. D. C.” 

That the said address is the correct address of the defendant ap¬ 
pears from the affidavit of Felix. Kilian, manager of the plaintiff, 
verified August 15, 1928, and heretofore filed herein. 

The defendant herein is the corporation in whose name the Alien 
Property Custodian holds property as set forth in the answer of the 
said custodian to the interrogatories filed herein, and it is the same 
corporation which is entitled to the property so held by the custodian 
subject to the provisions of the trading with the enemy act as 
amended, as appears from the fact that the corporation described 
in the said affidavit of Felix Kilian and in the declaration herein 
is the corporation Ed. Kanitz & Company, Ltd., residing at Tientsin. 
China, and the same corporation which was stated to be the owner 
of said property by the person who transferred said property to 
the said custodian and the same corporation which has heretofore 
recovered money from said trust in the hands of the custodian pur¬ 
suant to the provisions of the Winslow bill. 

The said custodian has in his possession and available for a judg¬ 
ment herein the sum of $27,544.97. 

Wherefore defendant asks for a decree awarding judgment in 
favor of the plaintiff against the defendant as prayed for in the 
declaration herein, and decreeing that the Alien Property Custodian 
pay to the plaintiff herein the said sum of $27,544.97. 

Harold W. Bissell. 

15 Subscribed and sworn to before me this 27th day of June, 
1929. 

Fseal.1 Ruti-i C. Rowe. 

Notary Public* D. C. 

Proof of 'publication in the Washington Law Reporter 
******* 

AFFIDAVIT 


District of Columbia, to wit: 

Personally appeared before me, a notary public in and for the 
said District, Frank B. Crown, who, being duly sworn according 
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| 

to law, on oath says he is the manager of “ The Law Reporter Print¬ 
ing Company,” publisher of “ The Washington Law jReporter,” a 
weekly newspaper printed and published in the District aforesaid, 
and that the advertisement of which the annexed is a time copy was 
published in the regular editions of said weekly newspaper 3 times, 
on the following dates: April 19, 26, May 3. 

Frank B. Grown, 

General Manager. 

Sworn to and subscribed before me, May 6, 1929. 

[seal.] Costanzo CeRimele, 

Notary Public , District of Columbia. 

i 

i 

Copy of notice 

\ 

i 

Harold W. Bissell and A. Henry Walter, attorneys^ 

In the Supreme Court of the District of Colombia 

Deutsch-Asiatische Bank, plaintiff, v. Ed. Kanitz & Company, 

Ltd., defendant 

! 

At law, No. 75997 : 

The object of this suit is to recover the sum of $7^,120 (repre¬ 
senting $54,500 which defendant received and agreed to hold at 
plaintiff's disposal, and interest thereon at the agreed rate of 4% 
per annum from November 1, 1917, to November 1, 19j26); together 
with legal interest on said $74,120 from Novediber 1, 1926; 
16 and to have judgment of condemnation of certain property 
of the defendant levied on under an attachment issued in this 
suit to satisfy the plaintiff’s claim. It is, therefore, this 11th day of 
April, 1929, ordered that the defendant appear in this court on or 
before the fortieth day, exclusive of Sundays and lejgal holidays, 
after the day of the first publication of this order, tp defend this 
suit and show cause why said condemnation should I not be had; 
otherwise the suit will be proceeded with as in case of default. 

By the court: 

[seal.] Wendell P. Stafford, 

Justice. 

A true copy. Test: 

Frank E. Cunningham, 

Clerk , 

Bv Harry M. Hull, Asst. Clerk. 

Proof of publication in the Evening Star 
District of Columbia, ss: 

Personally appeared before me, Elmer F. Yount, a notary public 
in and for the District of Columbia aforesaid, W. K. Little, who 
being duly sworn according to law, on oath says that he is the agent 
and auditor of the Evening Star, a daily newspaper! published in 
the city of Washington, District of Columbia, and thjat the adver- 



10 HOWARD SUTHERLAND VS. DEUTSCH-ASIATISCHE BANK 

tisement, of which the annexed is a true copy, was published in said 
newspaper 3 times on the following dates: April 19, 26, 1929, May 
3, 1929, at a cost of thirteen 50/100 ($13.50) dollars. 

W. R. Little. 


Sworn and subscribed to before me Mav 7, 1929. 

•/ » 

[seal.] Elmer F. Yount, 

Notary Public. 

Harold W. Bissell and A. Henry Walter, attorneys. 

In the Supreme Court of the District of Columbia 

Deutsch-Asiatische Bank, plaintiff, vs. Ed. Kanitz & Company, 

Ltd., defendant 

At law, No. 75997 

The object of this suit is to recover the sum of $71,120 (represent¬ 
ing $54,500 which defendant received and agreed to hold at plaintiff’s 
disposal, and interest thereon at the agreed rate of 4 per cent per 
annum, from November 1, 1917, to November 1, 1926) ; together 
with legal interest on said $74,120 from November 1, 1926, and to 
have judgment of condemnation of certain property of the defendant 
levied on under an attachment issued in this suit to satisfy the 
plaintiff's claim. It is, therefore, this 11th day of April, 1929, or¬ 
dered that the defendant appear in this court on or before the 
fortieth day, exclusive of Sundays and legal holidays, after the day 
of the first publication of this order, to defend this suit and show 
cause why said condemnation should not be had; otherwise the 
suit will be proceeded with as in case of default. 

By the court: 

•r __ 

Wendell P. Stafford. 

J ustice. 

A true copy. Test: 

Frank E. Cunningham, 

Clerk. 

By Harry M. Hull, Asst. Clerk. 
Stipulation 
Filed July 12, 1929 

******* 

It is hereby stipulated that the Alien Property Custodian, out of 
the funds upon which a levy of attachment before judgment was 
heretofore made herein, holds the sum of $27,544.97 in the name of 
Ed. Kanitz & Company, Ltd., which sum would be returnable to 
said Ed. Kanitz & Company, Ltd., except for said attachment. 

Dated July 11, 1929. 

Thomas E. Rhodes, 

Attorney for Howard Sutherland , as 
Alien Property Custodian , Garnishee. 

A. Henry Walter, 

Attorney far Plaintiff. 
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Opinion 

Filed July 25, 1929 | 

******* 

An attachment which can not be enforced has no Ipurpose. The 
only construction of section 30 of the war claims act that would give 
it any effect is that the last sentence refers only t6 a seizure of 
property by an officer of the court when the attachment is first 
issued and not to the enforcement of a final judgment upon the 
attachment. Nor in my opinion are the classes of creditors 

18 referred to in this section limited to those referred to in the 
preceding portions of the act. 

The judgments of condemnation of credits in the} hands of the 
Alien Property Custodian will be entered. ! 

Bailey, J. 

Supreme Court of the District of Columbia 

! 

Thursday, July 2*5th, 1929. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice, presiding. 

***** #} * 

Comes now the plaintiff, by Harold W. Bissell and A. Henry 
Walter, its attorneys of record, and prays judgment herein against 
the defendant who, though duly notified by publication of the pend¬ 
ency of this proceeding, hath not caused its appearance to be entered 
herein, and it so appearing judgment is ordered; 

Wherefore it is this 25th dav of Julv, 1929, considered that the 
plaintiff recover against the defendant’s interest in the fnoneys and/or 
credits attached herein by the United States marshal on the 18th 
day of October, 1928, in the hands of Howard Sutherland, as Alien 
Property Custodian, garnishee, in the sum of $74,120.00, with interest 
thereon from the 1st day of November, 1926, being the fnoney payable 
by said defendant to the plaintiff by reason of the prefnises, together 
with plaintiff’s costs of suit to be taxed by the clerk; 

Whereupon, it appearing by the answer of said garnishee filed 
herein on the 25th day of October, 1928, to the interrogatories served 
upon him, and by the stipulation of said garnishee dated and 
filed herein on the 11th day of July, 1929, that the said gar- 

19 nishee holds moneys and/or credits "which, except for said 
attachment herein, are returnable to the defendant herein 

under the provisions of the trading with the enemy act, as amended, 
in the sum of $27,544.97, and nothing having been shoyrn to the con¬ 
trary it is considered that said moneys and/or credits so attached as 
aforesaid be and the same hereby are condemned ini the hands of 
said garnishee toward the satisfaction of plaintiff’s recovery herein, 
and execution thereof had. 
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Memorandum 

August 16, 1929: Appeal noted by Howard Sutherland, Alien 
Property Custodian. 

Assignment of errors 

Filed August 16, 1929 

******* 

Now comes Howard Sutherland, as Alien Property Custodian, 
garnishee, assigning errors in the judgment of condemnation of 
property entered herein on July 25, 1929, and respectfully shows 
that the court erred as follows: 

1. The court erred in entering a judgment of condemnation of 
the money and/or property of the defendant held by the Alien 
Property Custodian. 

2. The court erred in adjudging, ordering, and decreeing that 
the money and/or property of the defendant held bv the Alien 
Property Custodian be condemned in the hands or said custodian 
toward the satisfaction of the plaintiff’s claim. 

3. The court erred in not adjudging, ordering, and decreeing that 

the money and/or property of the defendant held by 
20 the Alien Property Custodian could not be condemned by a 
judgment of condemnation. 

Thomas E. Khodes, 

Special Assistant to the Attorney General , 

Attorney for Howard Sutherland, as 
Alien Property Custodian, Garnishee. 

Service of a copy of the foregoing assignment of error is hereby 
acknowledged this 16th day of August, 1929. 

A. Henry Walter, 
Attorney for the Plaintiff . 

Designation of recod'd, 

Filed August 16, 1929 

***** * * 

The clerk will please prepare the record on appeal in the above 
entitled case, and include therein the following papers and 
proceedings: 

1. Declaration and exhibits attached thereto. 

2. Summons issued October 18, 1928. 

3. Writ of attachment served upon Howard Sutherland, as Alien 
Property Custodian, garnishee, on October 18, 1928. 

4. Interrogatories served on Howard Sutherland, as Alien Prop¬ 
erty Custodian, on October 18. 1928, and his answers thereto. 

5. Affidavit of Harold W. Bissell, attorney for the plaintiff, ask¬ 
ing for an order for service by publication. 

6. Order for service by publication. 
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7. Affidavit of Harold W. Bissell, attorney for the plaintiff, ask¬ 
ing for default judgment and condemnation of property, together 
with exhibits attached thereto. 

21 8. Stipulation filed July 12, 1929. 

9. Opinion of the court filed July 25, 1929. 

10. Judgment of condemnation entered July 25, 1929, and nota¬ 
tion of appeal on August 16, 1929. 

11. Assignment of errors. 

12. This designation of record. 

Thomas E. Rhodes, 

Special Assistant to the Attorney General, 
Attorney for Howard Sutherland , as 
Alien Property Custodian, Garnishee. 

i 

Service of a copy of the foregoing designation of record is hereby 
acknowledged this 16th day of August, 1929. 

A. Henry Walter, 
Attorney for the Plaintiff. 


22 


Supreme Court of the District of Columbia 


i 

United States of America, j 

District of Columbia, ss: j 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certifying the foregoing i pages, num¬ 
bered from 1 to 21, both inclusive, to be a true and correct transcript 
of the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 75997 at law, 
wherein Deutsch-Asiatische Bank is plaintiff and Efi. Kanitz & 
Company, Ltd., is defendant, as the same remains upon I the files and 
of record in said court. | 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 11th day of October, 1929. j 

[seal.] Frank E. Cunningham, 

| Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 5067. Howard Sutherland, as Alien Property Custodian, Gar¬ 
nishee, appellant, vs. Deutsch-Asiatische Bank. Court! of Appeals, 
District of Columbia. Filed Oct. 14,1929. Henry W. Hpdges, Clerk. 
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Memorandum 

August 16, 1929: Appeal noted by Howard Sutherland, Alien 
Property Custodian. 

Assignment of errors 

Filed August 16, 1929 

* * * * * * * 

Xow comes Howard Sutherland, as Alien Property Custodian, 
garnishee, assigning errors in the judgment of condemnation of 
property entered herein on July 25, 1929, and respectfully show's 
that the court erred as follow’s: 

1. The court erred in entering a judgment of condemnation of 
the money and/or property of the defendant held by the Alien 
Property Custodian. 

2. The court erred in adjudging, ordering, and decreeing that 
the money and/or property of the defendant held by the Alien 
Property Custodian be condemned in the hands or said custodian 
toward the satisfaction of the plaintiff’s claim. 

3. The court erred in not adjudging, ordering, and decreeing that 

the money and/or property of the defendant held by 
20 the Alien Property Custodian could not be condemned by a 
judgment of condemnation. 

Thomas E. Rhodes, 

Special Assistant to the Attorney General , 

Attorney for Howard Sutherland , as 
Alien Property Custodian , Garnishee. 

i 

Service of a copy of the foregoing assignment of error is hereby 
acknowledged this 16th day of August, 1929. 

A. Henry Walter, 
Attorney for the Plaintiff . 

Designation of recwd 

Filed August 16, 1929 

******* 

The clerk will please prepare the record on appeal in the above 
entitled case, and include therein the following papers and 
proceedings: 

1. Declaration and exhibits attached thereto. 

2. Summons issued October 18, 1928. 

3. Writ of attachment served upon Howard Sutherland, as Alien 
Property Custodian, garnishee, on October 18, 1928. 

4. Interrogatories served on Howard Sutherland, as Alien Prop¬ 
erty Custodian, on October 18, 1928, and his answers thereto. 

5. Affidavit of Harold W. Bissell, attorney for the plaintiff, ask¬ 
ing for an order for service by publication. 

6. Order for service by publication. 
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7. Affidavit of Harold W. Bissell, attorney for the plaintiff, ask¬ 
ing for default judgment and condemnation of property, together 
with exhibits attached thereto. 

21 8. Stipulation filed July 12, 1929. 

9. Opinion of the court filed July 25, 1929. 

10. Judgment of condemnation entered July 25, 1929, and nota¬ 
tion of appeal on August 16, 1929. j 

11. Assignment of errors. j 

12. This designation of record. 

Thomas E. Rhodes, 

Special Assistant to the Attorney General, 
Attorney for Howard Sutherland , as 
Alien Property Custodian, Garnishee. 

I 

Service of a copy of the foregoing designation of recbrd is hereby 
acknowledged this 16th day of August, 1929. 

A. Henry Walter, 
Attorney for the Plaintiff. 

j 

22 Supreme Court of the District of Columbia 

United States of America, j 

District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certifying the foregoing pages, num¬ 
bered from 1 to 21, both inclusive, to be a true and correct transcript 
of the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 75997 at law, 
wherein Deutsch-Asiatische Bank is plaintiff and Ed. Kanitz & 
Company, Ltd., is defendant, as the same remains upon l the files and 
of record in said court. j 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in £aid District;, 
this 11th day of October, 1929. 

[seal.] Frank E. Cunningham, 

i Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 5067. Howard Sutherland, as Alien Property Custodian, Gar¬ 
nishee, appellant, vs. Deutsch-Asiatische Bank. Court; of Appeals, 
District of Columbia. Filed Oct. 14,1929. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District 

of Columbia 


No. 5067 


Howard Sutherland, as Alien Property Custo- 
dian, Garnishee, appellant 

v. 

I 

Deutsch-Asiatische Bank, appellee ! 

_________ i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR THE APPELLANT 


STATEMENT OF THE CASE 

I 

This ease is before this Court upon the appteal of 
Howard Sutherland, as Alien Property Custodian, 

j 

Garnishee, from a judgment of the Supreme Court 
of the District of Columbia, entered on July 25, 
1929 (R. 11), condemning certain money ahd/or 
credits held by said Custodian in his official capac- 

i 

ity in the name of Ed Kanitz & Company, j Ltd., 

i 

an enemy under the United States Trading with 
the Enemy Act (c. 106, 40 Stat. 411), to satisfy a 
claim for a debt alleged to be due and owing to the 
appellee by said Ed. Kanitz & Company, Ltd. | The 
amount of the judgment is $27,544.97. (R. 11.) 

(i) ! . 


i 

i 
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On October 18, 1928, the appellee, Deutsch-Asia- 
tische Bank, a German corporation with its princi¬ 
pal place of business at Berlin, Germany, filed an 
action at law in the Supreme Court of the District 
of Columbia against Ed. Kanitz & Company, Ltd., 
an alleged corporation of the Republic of China, to 
recover an alleged debt of $74,120, together with 
interest thereon at 6 per cent per annum from 
November 1,1926. (R. 1.) 

The allegations of the declaration contain the 
following claim: 

That prior to May, 1917, Ed. Kanitz & Company, 
Ltd. (the defendant), procured an United States 
purchaser for certain merchandise to be shipped 
from China for the purchase price of $54,500; that 
thereupon, in or about the month of May, 1917, the 
Deutsch-Asiatische Bank (the plaintiff), at its of¬ 
fice in Tientsin, advanced to said Ed. Kanitz & 
Company, Ltd., 64,500 Chinese taels, which amount 
with interest the latter agreed to repay to said 
Deutsch-Asiatische Bank subject to a mutual ar¬ 
rangement between them, and in consideration for 
which the Deutsch-Asiatische Bank made said ad¬ 
vancement. The agreement, according to the 
declaration (R. 1), provided that— 

The defendant agreed to ship the said 
merchandise to Otto Gross, the United 
States agent of defendant; and agreed that 
- the said Gross upon receipt of said mer¬ 
chandise should make delivery thereof to the 
United States buyers and collect the said 



I 

$54,500; and agreed that the said Gross as 
such agent should thereupon hold the said 
$54,500 in a special account in trust fbr and 
under hypothecation to the plaintiff, and 
that the said Gross should hold the said 
$54,500 (from a date five months after the 
shipment of said merchandise from Tientsin, 
China) at the free disposal of plaintiff; and 
agreed it would allow interest to the plaintiff 
at the rate of four per cent per anni^m on 
said dollar amount from five months! after 
shipment from Tientsin until the date of 
payment to plaintiff of such amount with 
such interest; and in consideration thereof 
the plaintiff advanced to defendant the said 
64,500 Chinese taels and agreed that,! upon 
the payment of said $54,500 to plaintiff and 
the payment to plaintiff of said agreed inter¬ 
est, plaintiff would credit the account of the 
defendant with plaintiff in taels at a certain 
agreed rate of exchange by way of liquida¬ 
tion pro tanto of the said tael obligation of 
defendant to plaintiff. 

It is further alleged that Ed. Kanitz & Conipany, 
Ltd., shipped the merchandise in question to said 
Gross in or about June, 1917, and that said con¬ 
signee made delivery of the merchandise to the 
United States buyers and collected from; them 
$54,500 in or about October, 1917; that on or about 

i 

November 1, 1926, and frequently thereafter, the 

! 

appellee, Deutsch-Asiatische Bank, demanded of 

i 

the defendant, Ed. Kanitz & Company, Ltd., that it 
pay to said appellee said sum of $54,500, which is 


4 


alleged to have been 4 4 received by the said defend¬ 
ant in trust for and under hypothecation to the 
plaintiff,” together with interest thereon at 4 per 
cent per annum from November 1, 1917, but that 
4 ‘the defendant at all times has failed and refused 
to pay to plaintiff said sum and interest or any part 
thereof.” It is also alleged that said sum of $54,- 

i 

500, together with interest at 4 per cent per annum 
from November 1, 1917, to November 1, 1926, 
amounts to $74,120. 

The declaration, therefore, prays for a judgment 
in the sum of $74,120, with interest at 6 per cent 
per annum from November 1, 1926, and that “a 
writ of attachment * * * issue against the 

property of the defendant and/or the proceeds 
thereof seized by the Alien Property Custodian 
and held pursuant to the provisions of the 4 Trading 
with the Enemy Act.’ ” (R. 1-2.) 

The Marshal was unable to secure service of pro¬ 
cess upon the defendant. (R. 4.) A writ of at¬ 
tachment was issued out of the Supreme Court of 
the District of Columbia and the same, together 
with interrogatories addressed to Howard Suther¬ 
land, as Alien Property Custodian, were served by 

i 

the Marshal upon Sewall W. Abbott, Managing 
Director of the Office of the Alien Property Cus¬ 
todian, on October 18, 1928. (R. 4r-5.) This at¬ 

tachment purports to have been issued pursuant to 
the provisions of Section 15 of the Settlement of 
War Claims Act of 1928, approved March 10, 1928 
(c. 167,45 Stat. 254, 275), which amended the Trad- 
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l 

ing with the Enemy Act by adding thereto Section 
30. The attachment had the effect of impounding 

I 

$34,502.69, together with income therefrom, ‘which 
constituted the amount of money held by the| Alien 
Property Custodian in the name of Ed. Kanitz & 
Co., Ltd., Tientsin, China. The Custodian’s answer 
to the interrogatories was filed on October 30^ 1928. 
(R 5-6.) | 

The Marshal being unable to effect service upon 
the defendant because of its absence from the juris¬ 
diction, and no voluntary appearance having been 
made by it, service upon the defendant by publica¬ 
tion was applied for (R 6-7.), and duly effected 
(R 9-10). On April 11, 1929, the Supreme Court 
of the District of Columbia entered an order direct- 
ing the defendant, Ed. Kanitz & Company, Ltd., to 
“ appear in * * * court on or beforfc the 

fortieth day, exclusive of Sundays and legal holi¬ 
days, after the day of the first publication d£ this 
order, to defend this suit and show cause why” his 
property in the hands of the Alien Property Cus¬ 
todian should not be condemned. (R 9.) Publi- 

I 

cation of said order was first made on Apifil 19, 
1929. (R 9-10.) | 

The Alien Property Custodian and the plaintiff 
(now 7 appellee) entered into a stipulation to the 
effect that the Custodian “ holds the sum oij $27,- 
544.97 in the name of Ed. Kanitz & Company^ Ltd., 

which sum would be returnable to said Ed. Kanitz 

!, 

& Company, Ltd., except for said attachment,” 
and said stipulation was filed on July 12,11929. 
(R 10.) 

i 

i 

i 
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After hearing oral arguments by counsel for the 
plaintiff in favor of a judgment of condemnation 
of the defendant’s funds held by the Alien Prop¬ 
erty Custodian, and by counsel for the Custodian 
in opposition, and after the consideration of briefs, 
Mr. Justice Bailey on July 25, 1929, rendered an 
opinion in which he held that the plaintiff was en¬ 
titled to a judgment of condemnation of credits 
in the hands of the Custodian (R. 11), and such 
judgment was duly entered on the same date (R. 
11), from which an appeal was duly noted by How¬ 
ard Sutherland, Alien Property Custodian, as 
Garnishee, on August 16, 1929 (R. 12). The 
Transcript of Record on appeal was filed in this 
Court on October 14,1929. 

On August 22, 1929, within thirty days after the 
entry of the judgment in this case, the defendant, 
Ed. Kanitz & Company, Ltd., filed a motion in the 
Supreme Court of the District of Columbia to va¬ 
cate and set aside said judgment. Thereafter, on 
November 13, 1929, counsel for the plaintiff, 
Deutsch-Asiatische Bank, and counsel for the de¬ 
fendant, Ed. Kanitz & Company, Ltd., counsel for 
the Alien Property Custodian consenting thereto, 
stipulated and agreed, among other things, that the 
said judgment of condemnation entered by the 
Supreme Court of the District of Columbia should 
be vacated and set aside. On November 15, 1929, 
pursuant to said stipulation, an order vacating, 
setting aside, and annulling said judgment was 
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| 
i 
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entered by the Supreme Court of the District of 
Columbia. Thereafter, on January 29, 1930, the 
attorney for the appellee, Deutsch-Asiatische Bank, 
filed a motion to dismiss the appeal in this case 
and attached to said motion a copy of said stipula¬ 
tion (Exhibit A) and a copy of said order vacating 
said judgment .(Exhibit B). Copies of said mo¬ 
tion, stipulation, and order will be found in the 
appendix’ attached to this brief. The appellant 
filed no objection to said motion. This eoiirt on 
February 1, 1930, entered the following j order 
denying said motion: “ Motion to dismiss] post- 
poned until hearing on the merits.” 

! 

ERRORS ASSIGNED 

I 

! 

The Alien Property Custodian assigned Errors 

I 

as follows: 

1. The Court erred in entering a !judg¬ 
ment of condemnation of the money and/or 
property of the defendant held by the Alien 
Property Custodian. 

2. The Court erred in adjudging, order¬ 
ing, and decreeing that the money afid/or 
property of the defendant held by the jAlien 
Property Custodian be condemned in the 
hands of said Custodian toward the satis¬ 
faction of the plaintiff’s claim. 

3. The Court erred in not adjudging, or¬ 

dering, and decreeing that the money ahd/or 
property of the defendant held byj the 
Alien Property Custodian could not be con¬ 
demned by a judgment of condemnation. 
(R 12.) | 

94453—30-2 
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QUESTION INVOLVED 

The question involved in this case is simply 
whether or not Section 30 of the Trading with the 
Enemy Act authorizes the Supreme Court of the 
District of Columbia in an action at law brought 
by an enemy under said Act against an enemy who 
has money or other property in the hands of the 
Alien Property Custodian to enter a judgment con¬ 
demning such money or other property in the hands 
of the Custodian, or directing the Custodian to pay 
out any money or other property held by him in 
satisfying the plaintiffs claim. 

STATUTE 

The principal statute involved in this case is 
Section 30 of the Trading with the Enemy Act (be¬ 
ing a part of Section 15 of the Settlement of War 
Claims Act of 1928, approved March 10, 1928 (c. 
167, 45 Stat. 254, 276), which reads as follows: 

Any money or other property returnable 
under subsection (b) or (n) of section 9 
shall, at any time prior to such return, be 
subject to attachment in accordance with the 
provisions of the code of law for the District 
of Columbia, as amended, relating to attach¬ 
ments in suits at law and to attachments for 
the enforcement of judgments at law and 
decrees in equity, but any writ of attachment 
or garnishment issuing in any such suit, or 
for the enforcement of any judgment or 
decree, shall be served only upon the Alien 
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i 

i 

i 

i 
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Property Custodian, who shall for the pur¬ 
poses of this section be considered as holding 
credits in favor of the person entitled to such 
return to the extent of the value of the money 
or other property so returnable. Nothing 
in this section shall be construed as author¬ 
izing the taking of actual possession, by any 
officer of any court, of any money or other 
property held by the Alien Property j Cus¬ 
todian or by the Treasurer of the United 

States. (Italics supplied.) 

* | 

ARGUMENT 

i 

i 

I ! 


The Supreme Court of the District of Columbia was! with¬ 
out jurisdiction to enter a judgment condemning ihoney 
or other property in the hands of the Alien Property 
Custodian, or directing the custodian to pay out any 
money or other property held by him in satisfying the 
appellee’s claim 


It is conceded that the defendant below, j Ed. 
Kanitz & Company, Ltd., was an enemy of the 
United States during the recent war within the 
meaning of the Trading with the Enemy Actj and 
that its property located within the jurisdiction 
of ihe United States was rightfully seized by the 
Alien Property Custodian. As to these facts there 
has never been any dispute. Upon the seizure of 
the property of Ed. Kanitz & Company, Ltd., eyery 
right, title, and interest therein became vested in 
the Alien Property Custodian. United States v. 
Chemical Foundation, 272 U. S. 1; Commercial 
Trust Company v. Miller, 262 U. S. 51; Hicks v. 
Anchor Packing Company, 16 F. (2d) 723; Garvin 


i 


i 
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v. Marconi Wireless Telegraph Company, 275 Fed. 
486; Kohn v. Kohn, 264 Fed. 253. In the case of 
Junkers v. Chemical Foundation, 287 Fed. 597, 
Judge Augustus Hand, of the United States Dis¬ 
trict Court for the Southern District of New York, 
said: 

While the Alien Property Custodian is a 
common-law trustee, he holds the property 
not in the interest of the former owner, but in 
the public interest. 

i 

Section 12 of the Trading with the Enemy Act 
(c. 106, 40 Stat. 424) provided that— 

After the end of the war any claim of an 
enemy or of an ally of enemy to any money 
or other property received and held by the 
Alien Property Custodian or deposited in 
the United States Treasury shall be settled 
as Congress shall direct. 

The Amendment to the Trading with the Enemy 
Act approved November 4, 1918 (c. 201, 40 Stat. 
1020), provides that— 

The sole relief and remedy of any person 
having any claim to any money or other 
property heretofore or hereafter conveyed, 
transferred, assigned, delivered, or paid over 
to the Alien Property Custodian, or required 
so to be, or seized by him shall be that pro¬ 
vided by the terms of this Act, and in the 
event of sale or other disposition of such 
property by the Alien Property Custodian, 
shall be limited to and enforced against the 
net proceeds received therefrom and held by 
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the Alien Property Custodian or by the 
Treasurer of the United States. 

i 

| 

The power of disposition of enemy-owned prop¬ 
erty seized by the Alien Property Custodian was 
vested exclusively in Congress. United States v. 
Chemical Foundation, 272 U. S. 1; Brown v. tjnited 
States, 8 Cranch 110; Miller v. United States, 11 
Wall. 268. A claim for the recovery of mopey or 

j 

other property held by the Alien Property Cus¬ 
todian is in effect a claim against the United States 
{Banco Mexicano v. Deutsche Bank et al., 289 Fed. 
924, 929; Banco Mexicano v. Deutsche Bank, 263 
U. S. 591, 602; Von Bruning v. Sutherland et al., 
58 App. D. C. 258, 29 F. (2d) 631), and can bd satis¬ 
fied only on such terms as Congress as a ipatter 
of grace may grant to the claimant (Synthetic 
Patents Company v. Sutherland, 22 F. (2d) 491; 
Springer v. Garvan, 276 Fed. 595; Kogler v. Miller, 
288 Fed. 806; Sutherland v. Norris, 24 F. (2d)! 414). 

The question that arises then is whether pr not 
Congress has authorized the Supreme Court of the 
District of Columbia in an action at law to condemn 

; j 

property in the hands of the Alien Property Cus- 

i 

todian to satisfy the claim of the creditor | of an 
enemy. The Court below held that Section |30 of 

i 

the Trading with the Enemy Act gave such author¬ 
ity. This the appellant denies. It is believed that 
a review of the legislative history of Section 30 will 
show conclusively that Congress never intended 
that property held by the Alien Property Gusto- 

I 

i 

i 

i 


i 
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dian should be condemned by a judgment of the 
Supreme Court of the District of Columbia in an 
action at law. In fact, it is clearly apparent that 
it intended the contrary inasmuch as it specifically 
provided in Section 30 that “Nothing in this sec¬ 
tion shall he construed as authorizing the taking of 
actual possession, by any officer of any court, of any 
moyiey or other property held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United 
States” 

The original Settlement of War Claims Bill as 
it passed the House of Representatives did not con¬ 
tain Section 30, which provides for the service of 
writs of attachment upon the Alien Property Cus¬ 
todian. This section was inserted in the Bill by the 
Committee on Finance of the United States Senate. 

The Senate Finance Committee in its report to 
the Senate on the Settlement of War Claims Bill, 
in discussing the provisions of Section 30 thereof, 
said (Senate Report No. 273, p. 33, 70th Congress, 
1st Session) : 

Your committee recommends the addition 
of section 30, in order to provide protection 
for the creditors of those whose property is 
held by the Alien Property Custodian. Sec¬ 
tion 9 (a) of the Trading with the Enemy 
Act, as qualified by section 9 (e), provides 
the only recourse of a creditor, and these 
provisions are decidedly limited. Accord¬ 
ingly, your committee recommends that any 
money or other property returnable under 
subsection (b) or (n) shall be subject to at- 
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tachment. The provision does not permit, of 
course, the physical taking possession of the 
property . (Italics supplied.) 

The Conference Report of the Bill to the House 
of Representatives contains the following j state¬ 
ment with respect to Section 30 (House Report No. 
766, p. 32, 70th Congress, 1st Session): j 

Section 30, added to the Trading with the 
Enemy Act by the Senate amendment, ex¬ 
tends the remedies of creditors of the owners 
of property held by the Alien Property Cus¬ 
todian. The provisions of the existing law 
are very limited. The new section allows 
attachments against the property in the 
same manner as if the Alien Property Cus¬ 
todian were an individual indebted to the 
owner to the extent of the value of the prop¬ 
erty held. The House recedes with an 
amendment making it certain that the pro¬ 
vision allows an attachment for the execu¬ 
tion of a judgment or decree and that ij; does 
not in any case permit the physical seizure 
of any money or property. 

j 

It is important to note that Section 30 stated that 
“Nothing in this section shall be construed as 
authorizing the taking of actual possession, by cmy 
officer of any court, of any money or other property 
held by the Alien Property Custodian or by the 
Treasurer of the United States.” 

Furthermore, the Committee on Finance of the 
United States Senate which inserted this section 
in the statute was careful to state in its report to 


i 
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the Senate that “The provision does not permit, of 
course, the physical taking possession of the 
property.” 

The Conference Report of the House of Repre¬ 
sentatives states: 

The House recedes with an amendment 
making it certain that the provision allows 
an attachment for the execution of a judg¬ 
ment or a decree and that it does not in any 
case permit the physical seizure of any 
money or property. 

The interpretation of this statute as expressed 
in the Reports of the Committees of Congress 
which had charge of the preparation of the Bill is 
an exposition of the legislative intent and should 
be accorded the most respectful consideration by 
this Court. 

In the case of Duplex Company v. Deering, 254 
U. S. 443, 474, the Supreme Court said: 

By repeated decisions of this court it has 
come to be well established that the debates 
in Congress expressive of the views and mo¬ 
tives of individual members are not a safe 
guide, and hence may not be resorted to, in 
ascertaining the meaning and purpose of 
the lawmaking body. (Citing authorities.) 
But reports of committees of House or 
Senate stand upon a more solid footing, and 
may he regarded as an exposition of the 
legislative intent in a case tvhere otherwise 
the meaning of a statute is obscure. (Italics 
supplied.) 
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In view of the fact that Section 30 of the Trad¬ 
ing with the Enemy Act specifically provides that 
no officer of any court can take possession of any 
money or other property held by the Alien Prop¬ 
erty Custodian and as the Senate Finance Com¬ 
mittee, which inserted this section in the Act, was 
of the opinion that it did not permit the taking of 
physical possession of any property held % the 

I 

Custodian, which view was concurred in by the 
House of Representatives in the Conference Re¬ 
port to the House, it would seem that this | court 
must necessarily reach the conclusion that tfie Su- 
prme Court of the District of Columbia hps no 
jurisdiction in an action at law to enter a judgment 
of condemnation of any money or other property in 

i 

the hands of the Alien Property Custodian to 

i 

satisfy the claim of a creditor against an ^nemy 
defendant. 

i 

i 

Furthermore, any other conclusion would pot be 
in harmony with the provisions of Section 9 of the 
Trading with the Enemy Act relating to th^ pay- 

i 

ment of claims for debts out of funds held by the 
Alien Property Custodian. 

Section 9 (a) of the Trading with the Enemy Act, 
as amended (c. 285; 42 Stat. 1511), provides: j 

Sec. 9 (a) That any person not an $nemy 
or ally of enemy * * * to whoih any 

debt may be owing from an enemy or plly of 
enemy whose property or any part thereof 
shall have been conveyed, transferred, as- 

i 

« 

i 

• i 

i 

i 

| 

i 

i 

I 

I 
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signed, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder 
and held by him or by the Treasurer of the 
United States may file with the said cus¬ 
todian a notice of his claim under oath and in 
such form and containing such particulars as 
the said custodian shall require; and the 
President, if application is made therefor by 
the claimant, may order the payment, con¬ 
veyance, transfer, assignment, or delivery to 
said claimant of the money or other prop¬ 
erty so held by the Alien Property Custodian 
or bv the Treasurer of the United States, or 
of the interest therein to which the Presi¬ 
dent shall determine said claimant is en¬ 
titled : Provided, That no such order by the 
President shall bar any person from the 
prosecution of any suit at law or in equity 
against the claimant to establish any right, 
title, or interest which he may have in such 
money or other property. If the President 
shall not so order within sixty days after the 
filing of such application or if the claimant 
shall have filed the notice as above required 
and shall have made no application to the 
President, said claimant may institute a 
suit in equity in the Supreme Court of the 
District of Columbia or in the district court 
of the United States for the district in which 
such claimant resides, or, if a corporation, 
where it has its principal place of business 
(to which suit the Alien Property Custodian 
or the Treasurer of the United States, as the 
case may be, shall be made a party defend¬ 
ant), to establish * * * the debt so 


I 

claimed, and if so established the courf shall 
order the payment, conveyance, transfer, as¬ 
signment, or delivery to said claimant pf the 
money or other property so held by the 
Alien Property Custodian or by the Treas¬ 
urer of the United States or the interest 
therein to which the court shall determine 
said claimant is entitled. If suit shall be so 
instituted, then such money or property 
shall be retained in the custody of the Alien 
Property Custodian, or in the Treasury of 
the United States, as provided in thib Act, 
and until any final judgment or decree which 
shall be entered in favor of the claimant 
shall be fully satisfied by payment or con¬ 
veyance, transfer, assignment, or delivery by 
the defendant, or by the Alien Property Cus¬ 
todian, or Treasurer of the United States 
on order of the court, or until final judgment 
or decree shall be entered against the claim¬ 
ant or suit otherwise terminated. 

Section 9 (e) of the Trading with the Enemy 
Act, as amended on March 4,1923, reads as f pllows: 

(e) No money or other property shall be 
returned nor any debt allowed under this 
section to any person who is a citizen or 
subject of any nation which was associated 
with the United States in the prosecution 
of the war, unless such nation in like case 
extends reciprocal rights to citizens pf the 
United States; nor in any event shall a debt 
be allowed under this section unless it was 
owing to and oivned by the claimant prior to 
October 6, 1917, and as to claimantsj other 
than citizens of the United States unless it 



18 


arose with reference to the money or other 
property held by the Alien Property Custo¬ 
dian or Treasurer of the United States here¬ 
under. (Italics supplied.) 

j 

Section 9 (e) was further amended by Section 
12 (b) of the Settlement of War Claims Act of 
March 10,1928 (45 Stat, 271), in which it was pro¬ 
vided that— 

(b) Subsection (e) of Section 9 of the 
Trading with the Enemy Act, as amended, is 
amended by striking out the period at the 
end thereof and inserting a semicolon and 
the following: 4 ‘nor shall a debt be allowed 
under this section unless notice of the claim 
has been filed, or application therefor has 
been made, prior to the date of the enact¬ 
ment of the Settlement of War Claims Act of 
1928. 

The Supreme Court of the District of Columbia 
only has such jurisdiction to dispose of enemy 
property as is given to it by Congress. Congress 
has provided that claims for debts may be deter¬ 
mined by that court in a proceeding in equity and 
has provided that no claim for a debt shall be al¬ 
lowed under Section 9 unless the debt was owing to 
and owned by the claimant prior to October 6,1917, 
and it has specifically prohibited the payment of a 
claim for a debt which was not filed with the Alien 
Property Custodian prior to March 10, 1928. The 
appellee did not file a claim with the Alien Property 
Custodian prior to March 10, 1928. It can not be 
contended that Section 30 of the Trading with the 


Enemy Act repeals or modifies any of the provi¬ 
sions of Section 9 with respect to the payment of 
claims for debts inasmuch as Section 9 (e) of the 
Trading with the Enemy Act, as amended by Sec¬ 
tion 12 of the Settlement of War Claims Act specifi¬ 
cally provides that a claim for a debt can not be 
paid unless the claim therefor was filed prior to 
March 10, 1928. It is submitted that Section 30 

i 

should be construed so as not to destroy the! force 
and effect of other provisions of the Settlement of 
War Claims Act enacted at the same time. 

It is a general rule that in the construction of a 
statute the intention of the lawmakers is to be de¬ 
ducted from the whole statute and every material 
part of the same. Kohlsaat v. Murphy, 96 iU. S. 
153; Pennington v. Coxe, 2 Cranch, 34; N^eal v. 
Clark, 95 U. S. 704. It is a well-established prin¬ 
ciple of statutory construction that every section 
and provision of a statute must be given effect if 
possible. The Supreme Court has long held such 

i 

to be the proper rule of statutory construction. 
In Peck v. Jenness, 7 How. 612, at p. 622, the Su¬ 
preme Court said: 

But it is among the elementary principles 
with regard to the construction of statutes, 
that every section, provision, and clause of a 
statute shall be expounded by a reference to 
every other; and if possible, every clause and 
provision shall avail, and have the effect con¬ 
templated by the legislature. One portion 
of a statute should not be construed to tanul 
or destroy what has been clearly granted by 
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another. The most general and absolute 
terms of one section may be qualified and 
limited by conditions and exceptions con¬ 
tained in another, so that all may stand to¬ 
gether. 

If the appellee is permitted to recover then any 
person who happens to be a creditor of an enemy 
who has funds in the hands of the Alien Property 
Custodian, regardless of when the debt may have 
become due, may sue such enemy in the Supreme 
Court of the District of Columbia and obtain a 
judgment against the Alien Property Custodian 
as garnishee for the satisfaction of his claim. This 
would completely destroy the force and effect of 
Section 9 of the Trading with the Enemy Act, as 
amended, which provides that no claim shall be 
allowed under that section unless it was owing to 
and owned by the claimant prior to October 6,1917, 
and notice of claim has been filed therefor prior to 
March 10, 1928, the date of the enactment of the 
Settlement of War Claims Act. Furthermore, it 
appears to have been the intention of Congress 
from the beginning that no person except a non- 
enemy under the Trading with the Enemy Act may 
recover a debt out of funds held by the Alien 
Property Custodian. (See Section 9 of the Trad¬ 
ing with the Enemy Act, 40 Stat. 411, as amended, 
42 Stat. 1511.) It is conceded that the appellee 
is a German national and was an enemy of the 
United States during the recent war . If Congress 
had intended by Section 30 of the Trading with the 


I 

i 


Enemy Act that an enemy national might recover 
a debt in an action at law brought in the Supreme 
Court of the District of Columbia out of funds 
held by the Alien Property Custodian it seeifis in¬ 
conceivable that it would have provided in the same 
Act that no claim for a debt should be allowed un¬ 
der Section 9 unless notice of claim had been filed 

i 

therefor prior to March 10,1928. j 

It is respectfully submitted that the only logical 
conclusion to be reached from a consideration of 
these various provisions of the Trading with the 
Enemy Act, as amended by the Settlement oij War 
Claims Act of 1928, in order to give force and ef¬ 
fect to all of them, is that Congress intended that 
a creditor of a person who has funds in the jiands 
of the Alien Property Custodian might bring an 
action at law in the Supreme Court of the District 
of Columbia and obtain a writ of attachment 
against the Alien Property Custodian as garnishee 
and that the service of such writ of attachment 
would prohibit the Custodian from making any 
disposition of the funds or returning them ho the 

original owner until said owner should satisfy any 

. 

judgment of the Supreme Court of the District of 
Columbia which should be entered against him in 
such action. This was the undoubted intention of 
Congress as expressed in the Reports of the Com¬ 
mittees of the Senate and House of Representatives 
which had the legislation in hand, and such inter¬ 
pretation does not do violence to the provisions of 
Section 9, which relates to the recovery of debts. 

j 

i 
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To hold that an enemy creditor, as in this case, may 
institute a suit after March 10, 1928, without ever 
having filed any claim prior to that date and upon 
the entry of a judgment obtain execution against the 
Alien Property Custodian therefor, completely de¬ 
stroys the force and effect of the limitations con- 
tained in Section 9 of the Trading with .the Enemy 
Act, as amended by Section 9 (e) thereof. Fur¬ 
thermore, the appellee, being a German national 
and an enemy under the Trading with the Enemy 
Act, is prohibited from recovering a debt out of 
funds held by the Alien Property Custodian. 

CONCLUSION 

It is respectfully submitted that the Supreme 
Court of the District of Columbia was without 
jurisdiction to enter the judgment here in question 
and said judgment should, therefore, be reversed. 

Respectfully submitted. 

Leo A. Rover, 

Attorney of the United States in 

and for the District of Columbia, 
Thomas E. Rhodes, 

Special Assistant to the Attorney General, 

Attorneys for the Appellant. 


I 
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MOTION TO DISMISS APPEAL 

i 

Now comes the appellee, Deutsche-Asiatische 
Bank, by its attorney, A. Henry Walter, and moves 
that the appeal in the above-entitled case now pend¬ 
ing in this Court be dismissed, and as reasons there- 

• i 

for assigns the following: 

(1) That on July 25, 1929, a judgment was en¬ 
tered by the Supreme Court of the District of 

i 

Columbia in favor of the appellee condemning cer¬ 
tain moneys and/or credits held by the Alien Prop¬ 
erty Custodian, from which an appeal was noted 

i 

by the Alien Property Custodian as Garnished, on 
August 16, 1929, and the transcript of record on 
appeal was filed in this Court on October 14, 1929. 

(2) That on August 22,1929, the defendant,, Ed. 
Kanitz & Company, Ltd., filed a motion in the! Su¬ 
preme Court of the District of Columbia in; the 
original case from which the appeal was prose¬ 
cuted (At Law No. 75,997) to vacate and set ajside 
said judgment of condemnation entered on July 
25, 1929; that thereafter, on August 27, 1929,1 the 
Supreme Court of the District of Columbia entered 
an order continuing the hearing on said motion 
until October 11, 1929, and continuing the tercel of 
the Court as to the particular cause; that on Oc¬ 
tober 11, 1929, the hearing on said motion and the 
term of Court as to that cause were continued by 
order of said Court until November 15,1929. 

( 23 ) ! 

i 

i 

i 

i 

i 
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(3) That on November 13, 1929, counsel for 
plaintiff, Deutsch-Asiatische Bank, and counsel for 
defendant, Ed. Kanitz & Company, Ltd., counsel 
for the Alien Property Custodian consenting 
thereto, stipulated and agreed, among other things, 
that the said judgment of condemnation entered 
July 25, 1929, should be vacated and set aside. A 
copy of said stipulation is attached hereto and 
marked “Exhibit A.” 

i 

(4) That on November 15, 1929, pursuant to 
said stipulation, an order vacating, setting aside, 
and annulling said judgment was entered by the 
Supreme Court of the District of Columbia. A 
copy of said order is attached hereto and marked 
“ Exhibit B.” 

Wherefore, since the judgment of condemnation 
entered by the Supreme Court of the District of 

j 

Columbia on July 25, 1929, has been vacated, set 
aside, and annulled by said Court, with the consent 
of all parties concerned in said case, this Court has 
no jurisdiction to hear and determine the appeal 
filed herein by the appellant, Howard Sutherland, 
as Alien Property Custodian, Garnishee, and the 
appellee respectfully prays that said appeal be dis¬ 
missed. 

A. Henry Walter, 
Attorney for the Appellee. 

Service upon me acknowledged this 28th day of 
January, 1930. 

Thomas E. Khodes, 
Attorney for the Appellant. 


Exhibit A 


i 

i 
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In the Supreme Court of the District of Colombia. 

Deutsch-Asiatische Bcmk, plaintiff, v. j Ed . 

Kanitz, Ltd., defendant. At Law No. 75,997 

i 

STIPULATION 

It is stipulated and agreed by and between |I. W. 
Bissell and A. Henry Walter, Attorney^ for 
Deutsch-Asiatische Bank, plaintiff in the $bove 
cause, and C. C. Carlin and Leslie C. Garnett, At¬ 
torneys for Ed. Kanitz & Company, Ltd., defend¬ 
ant, as follows: 

1. That the filing of this stipulation shall dot be 

considered or treated as the filing of a general ap¬ 
pearance by the said C. C. Carlin and Leslie C. 
Garnett for and in behalf of the defendant iii this 
cause. | 

2. That the judgment of condemnation of the 
$27,544.79 in the hands of the Alien Property Cus¬ 
todian to the credit of the defendant, entered 
herein on July 25,1929, based upon the substituted 
service of process by order of publication, shall be 
vacated and set aside. 

3. That the service of process by order of pub¬ 
lication shall not be set aside or vacated but Shall 
be considered sufficient substituted service of 
process by publication; subject to the objections 
mentioned below. 

i 

4. That the defendant shall be considered as ap¬ 
pearing specially and objecting to the jurisdiction 
of the Court herein upon the basis of the cohten- 
tions already raised herein by the Alien Property 

:<25i 
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Custodian, to wit, that the attempted attachment 
herein is invalid, unauthorized and without author¬ 
ity in law and contrary to the provisions of the 
Trading with the Enemy Act as amended, and the 
Settlement of War Claims Act of 1928, and that no 
jurisdiction of the Court herein can be based upon 
such invalid attachment and service by publication 
and that any attempt to assert such jurisdiction 
would constitute the taking of the defendant’s prop¬ 
erty without due process of law in violation of the 
provisions of the Constitution. 

5. That upon the determination of the Court of 
Appeals of the District of Columbia of the correct¬ 
ness or of the incorrectness of such contentions, 
either upon the determination of the appeal filed 
herein on behalf of the Alien Property Custodian 
in said Court or upon the prior determination by 
said Court of any other appeal raising identical 
questions: 

( a ) If such contentions are upheld, the attach¬ 
ment herein shall be vacated and this action shall 
be dismissed. 

( b ) If such contentions are rejected as being in¬ 
correct, said objections of defendant shall be 
deemed to have been overruled, and said C. C. Carlin 
and Leslie C. Garnett, as attorneys for the defend¬ 
ant, shall have thirty days after receipt of notice of 
such decision from the plaintiff’s attorneys in 
which to appear, answer, or plead. 

(c) In either of said events, all rights to appeal 
or to reserve the question for future appeal from 
any final judgment herein, shall be reserved to 
either party. 

Provided however, that in the event that the 
pending appeals to the Court of Appeals, District 


27 


i 
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i 

of Columbia, in this case and/or in the case of 
Howard Sutherland, as Alien Property Custodian, 
Garnishee, Appellant, against L. Kreisch, as 
Trustee in Bankruptcy of Bankhaus Louis David, 
shall be unduly delayed for any cause, or shall 
fail to result in a decision upon the objections 
hereinabove referred to in paragraph “4” hereof, 
then and in that event, either party hereto may, 
in any appropriate manner, bring on to be heard 
in the Supreme Court of the District of Columbia, 
the defendant’s objections set forth in paragraph 
“4” hereof, and the order to be made thereon 
shall contain appropriate provisions reserving to 
either party hereto the right of appeal from such 
determination, and also the right of the defendant, 
within a reasonable time to be fixed by said order, 
to appear generally and/or to plead or answer. 

6. That until the determination of the pending 
appeals, or either of them, or the making of an 
order or the taking of other action as provided in 
the foregoing paragraph “5”, the defendant shall 
not be required to file any further appearance or to 
plead or to answer. 

Witness the following signatures this 13th! day 
of November, 1929. 

Harold W. Bissell, j 
A. Henry Walter, j 

Attorneys for Plaintiff . 

C. C. Carlin, 

Leslie C. Garnett, j 

Attorneys for Defendant Appearing specially 
for the purpose of this stipulation. 

I consent to this: 

i 

Thomas E. Rhodes, 

Attorney for Alien Property Custodian. 


I 
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Exhibit B 

(Filed November 15, 1929) 

In the Supreme Court of the District of Columbia. 

Deutsch-Asiatische Bank, plaintiff, v. Ed. 

Kanitz, Ltd., defendant. At Law No. 75997 

ORDER 

Upon the stipulation this day filed, and upon the 
motion of C. C. Carlin and Leslie C. Garnett, At¬ 
torneys for Ed. Kanitz & Company, Ltd., Defendant, 
appearing specially for the purpose of this motion, 
and no other, it is ordered that the default judg¬ 
ment of condemnation of the $27,544.79 in the hands 
of the Alien Property Custodian to the credit of 
the defendant, Ed. Kanitz & Company, Ltd., entered 
herein on July 25,1929, be, and the same is hereby, 
vacated, set aside, and annulled. 

F. L. Siddons, 

Justice. 
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Statement of the Case in No. 5067. 

The appellee, a corporation organized and existing 
under the Laws of Germany, sued Ed. Kanitz & Com¬ 
pany, Ltd., as “a corporation organized and existing 
under the Laws of China’’ (R. 1) to recover for an al¬ 
leged debt in the sum of $74,120.00 with interest at the 
rate of six per cent (6%) from November 1, 1926, and 
prayed that an attachment might issue against the 
property of Ed. Kanitz & Company, Ltd., or the pro¬ 
ceeds thereof seized by the Alien Property Custodian 
and held pursuant to the provisions of the Trading with 
the Enemy Act (R. 2). Under an affidavit filed with 
the declaration that “Ed. Kanitz & Company, Ltd., is a 
Corporation organized and existing under the Laws of 
China” (R. 2), writ of attachment was issued (R. 4) 
and served on the Alien Property Custodian (R. 5). 
Upon an affidavit of non-residence and that “the de¬ 
fendant, Ed. Kanitz & Company, Ltd., is a Corporation 
organized and existing under the Laws of China” 
(R. 6) an order of publication was entered (R. 7) and 
on a further affidavit that the affiant “mailed a copy 
of said order placing the same in an envelope duly 
postpaid and directed to the defendant at its last known 
place of residence, namely, Tientsin, China, and de¬ 
posited the same in the receptacle for outgoing mail 
maintained by the United States Government,” and 
the proof of publication in the newspapers, a judgment 
of condemnation of $27,544.97 in the hands of the Alien 
Property Custodian was entered (R. 11). There was 
no appearance for Ed. Kanitz & Company, Ltd., but 
later, as shown by the Motion to Dismiss filed by the 
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appellee herein, attorneys appeared specially for Ed. 
Kanitz & Company, Ltd., and moved the Supreme 
Court of the District to vacate and set aside the judg¬ 
ment of condemnation for want of notice and lack of 
jurisdiction. The judgment of condemnation wa|s later 
vacated and set aside upon stipulation (Exhibit A with 
the Motion to Dismiss). 

From the judgments of condemnation in ttie two 
cases, the Alien Property Custodian appealed. 

i 

i 

Questions. 

The same questions arise in each of these cases: 
First, whether a German Corporation can, under the 
Laws of the United States, assert claim for a debt to 
any money held by the Alien Property Custodian; and 
Second, even if a German Corporation can assert a 
claim for a debt to money held by the Alien Property 
Custodian, can a judgment of condemnation be en¬ 
tered authorizing the taking of such money? These 
quesions we desire to discuss under the following 
propositions: 


Propositions. 

i 

i 

1. No alien enemy can be allowed a debt out of money 
held by the Alien Property Custodian; and 

2. In no event can judgment of condemnation be 
awarded directing the satisfaction thereof by taking 
possession of money held by the Alien Property 
Custodian. 


i 

i 

I 

i 


! 

I 
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ARGUMENT. 

I. 

No Alien Enemy Can Be Allowed a Debt Out of Money 
Held by the Alien Property Custodian. 

Before the addition of Section 30 of the Trading with 
the Enemy Act, being a part of Section 15 of the Settle¬ 
ment of War Claims Act of 1928, approved March 10, 
1928 (c. 167, 45 Stat. 254, 276), it was well settled that 
only non-enemy persons could assert either a direct 
claim upon the money or property in the possession of 
the Alien Property Custodian or be allowed a debt to 
be paid out of such money or property. Banco Mexi- 
cano, etc. v. Deutsche Bank, 289 Fed. 924, 927. There 
this Court in discussing the provisions of Section 9(a) 
of the Act, as amended, said the Act limited to non¬ 
enemy persons the right either to assert claim to the 
property or money held by the Alien Property Custo¬ 
dian, or to be allowed debts out of such property or 
money. In referring to the provision as to claims to 

i 

debts owing from the enemy or ally of an enemy, the 
Court said: 

“It will be observed that these rights, like the 
rights of persons having a direct claim upon the 
money or property extended to all claimants who 
were non^enemy persons, regardless of their na¬ 
tionality or place of residence and regardless of 
the place where or the manner in which the debt or 
obligation arose’’ (Italics ours). 

The Court further said, however, that Congress, by 
adding Subsection (e) to the amended Act of June 5, 
1920: 
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“placed a limitation upon the right to recover a 
mere debt, limiting that right to citizen^ of the 
United States, unless the debt ‘arose with refer¬ 
ence to the money or other property held by the 
Alien Property Custodian.’ ” 

! 

Thus, this Court holds that under Section 9(a) the 
only limitation upon debt claims was that they may be 
asserted only by persons “not an enemy or ally of 
enemy,” and that Section 9(e) imposed the further re¬ 
striction that debts should not be allowed as tp claim¬ 
ants other than citizens of the United States unless 
they arose with reference to the money or oth^r prop¬ 
erty held by the Custodian. As hereafter shoym, Sec¬ 
tion 9(e) of the Act as amended on March 4, 1923, 
imposes other restrictions upon the allowance of debts 
than those discussed by the Court. 

The Court below held, however, that despite these 
careful restrictions imposed upon the right to assert 

j 

claims to the property, or to be allowed debtp out of 
the property or money held by the Alien Property Cus¬ 
todian, Congress intended by the addition of Section 
30 to the Act to enlarge the class of persons who could 
be allowed to recover such debts to embrace) enemy 
persons. 

A claim for the recovery of money or other property 
held by the Alien Property Custodian is in effect a suit 
against the United States. Banco Mexicano v. 
Deutsche Bank, supra, affirmed 263 U. S. 591; Von 
Bruning v. Sutherland, 58 App. D. C. 258, 29 V. (2d) 
631. The effect of the decision of the Court below is 
that by extending the remedy to that of a writ of 
attachment in Section 30, Congress consented tjiat the 


i 


i 

! 
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United States might be sued by alien enemies. We 
think this is error. Such consent cannot be inferred 
but there must be some Act of Congress expressly 
authorizing it, United States v. Douglas, 10th Wall. 
15; must be clearly shown, and the Court cannot en¬ 
large the liability of the United States to suit beyond 
what the language of the Statute requires. Eastern 
Transp. Co. v. United States, 272 U. S. 675, 686. 

In the Deutsche case, supra, Justice McKenna, 
speaking for the Supreme Court, said (p. 603): 

“We agree with the Court of Appeals that this 
suit is in effect a suit against the United States, 
and all of its conditions must obtain.’’ 

The first condition in the Trading with the Enemy 
Act, Subsection (a), which must obtain in order to sue 
the United States, is that the person suing must be a 
non-enemy person . This Court has said that Subsec¬ 
tion (a)— 

“is an enabling enactment granting certain rem¬ 
edies to certain parties.” 

No parties are granted remedies in the Trading 
with the Enemy Act who do not come within this en¬ 
abling enactment, and not only does the consent of 
the United States to be sued by an alien enemy neither 
expressly nor clearly appear in the Act, but an analysis 
of the Act with Section 30 added discloses that such 
consent cannot be implied. Section 30 is not an iso¬ 
lated law to be construed alone. It is an amendment 
to the Trading with the Enemy Act to be construed 
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together with the original Act as constituting one law. 
It was designed to enlarge merely the remedy! of per¬ 
sons coming within the provisions of the Act^ not to 
change the public policy that an alien enemy cannot 
sue the United States. 

_ i 

With this in view, let us examine the Act a^ it then 
existed and the condition designed to be relieved by the 
additional remedy of attachment. 

Under Section 9(a) a non-enemy claimant either to 
property or money or to a debt, whose claim had not 
been ordered paid within sixty days after the filing of 
an application or notice as required by the Statute, 
might institute a suit in equity in the Supreme Court 
of the District of Columbia, or in the District Court of 
the United States for the District in which he resided, 
to establish the debt so claimed. The Act further 
provided: 

i 

“If suit shall be so instituted, then such; money 
or property shall be retained in the custody of the 
Alien Property Custodian, or in the Treasury of 
the United States, as provided in this Act, and 
until any final judgment or decree which shall be 
entered in favor of the claimant shall be fiflly sat¬ 
isfied by payment or conveyance, transfer, as¬ 
signment, or delivery by the defendant, or by the 
Alien Property Custodian, or Treasurer; of the 
United States on order of the court, or until final 

7 # i 

judgment or decree shall be entered against the 
claimant or suit otherwise terminated. ’ ’ 

| 

i 

When Congress proceeded to amend the Trading 
with the Enemy Act by the Settlement of War Claims 
Act of March 10, 1928, it provided two amendments 
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that are pertinent to this discussion, neither of which 
removed any restrictions. First, it amended Section 
9(e) by adding the additional restriction that no debt 
should be allowed unless notice of the claim had been 
tiled, or application made, prior to the date of the 

i 

Settlement of War Claims Act of 1928; and Second, by 
adding Section 30, giving an additional remedy by at¬ 
tachment. The pertinent provision of Section 30 is 
that: 


“any money or other property returnable under 
Section (b) or (n) of Section 9 shall at any time 
prior to such return, be subject to attachment in 
accordance with the provisions of the Code of Law 
of the District of Columbia, as amended, relating 
to attachments in suits at law and to attachments 
for the enforcements of judgments at law and de¬ 
crees in equity * * 

There is a further provision in Section 30 which will 
be later considered: 

“Nothing in this section shall be construed as au¬ 
thorizing the taking of actual possession by any 
officer of any court of any money or other prop¬ 
erty held by the Alien Property Custodian or by 
the Treasurer of the United States.’’ 

Prior to the addition of Section 30 to the Act the 
only remedy which a non-enemy creditor had to estab¬ 
lish his claim in Court was by suit in equity, to which 
the Alien Property Custodian was to be made a party, 
but this gave the Supreme Court of the District of Co¬ 
lumbia no jurisdiction of the money or property held 
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by the Alien Property Custodian. Therefore, in the 
absence of service on a non-resident alien enemy to 
whom money held by the Alien Property Custodian 
was returnable, the Court had no jurisdiction to enter a 
judgment either in rem or in personam. This was the 
condition which Section 30 was designed tp remedy, 
and its purpose was not to enlarge the class of persons 
entitled to sue to embrace enemy persons, but merely to 
give the Supreme Court of the District of Columbia in 
rem jurisdiction by levying an attachment on the prop¬ 
erty or money held by the Alien Property Custodian. 
The inhibition in the Statute that no officer should be 
authorized to take actual possession of any money or 
other property held by the Alien Property Custodian 
is in conformity with the provisions of Section 9(a) 
that the money or property shall be held by the Alien 
Property Custodian until the final judgment <k decree 
in favor of the claimant shall be fully satisfied. Thus, 
the remedy of Section 30 is to give the Coui?t in rem 
jurisdiction before judgment and the claimant the lien 
of the attachment levied in aid of his action $,t law to 
recover debt, or in aid of the enforcement of his 
judgment. j 

The insertion of the word actual in the clause pro¬ 
hibiting the taking of the property, is significant as 
showing the evident intent of Congress that there 
should only be constructive possession by the officer; 
that is, the possession created by the levy of the at¬ 
tachment, thus giving the Court jurisdiction! in rem , 
but permitting no actual taking under any order of 
condemnation by the Court. 
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The broadest limits of the Trading with the Enemy 
Act prior to the addition of Section 30 “ extended to 
all claimants who were non-enemy persons.’’ Con¬ 
gress must be presumed to have been familiar with 
the decision of this Court in Banco Mexicano, etc., y. 
Deutsche Bank, supra, and that of the Supreme Court 
of the United States affirming that case in 263 U. S. 
591, 602, which restricted to non-enemy persons the 
right either to assert a claim to the property itself or 
to be allowed a debt; and, if it had intended to enlarge 
this class to embrace enemy persons and change the 
public policy, it would have used apt language to ac¬ 
complish this purpose. As before shown, on the same 
day and in the same Act that Section 30 was added, 
Congress did amend Section 9(e) by Section 12(b) of 
the Settlement of War Claims Act of March 10, 1928 
(45 Stat. 271) by providing that a debt should not be 
allowed under that Section unless notice of the claim 
had been filed or application made therefor prior to 
the date of the enactment of the Settlement of War 
Claims Act of 1928. Thus, instead of enlarging the 
restriction provided by the Trading with the Enemy 
Act at the same time Congress gave an added remedy, 
it wrote a further restriction in the Act. This amend¬ 
ment was added to that Section of the Trading with 
the Enemy Act which restricts the right to assert a 
claim to property, or to be allowed a debt by citizens 
of the allies of the United States, only to the citizens 
of such nations associated with the United States as 
extend a reciprocal right to the citizens of the United 
States. To assert that Congress by providing the ad- 
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ditional remedy of an attachment permits any | enemy 
creditor of any enemy to whom property in the pos¬ 
session of the Alien Property Custodian is returnable, 
to be allowed his debt, puts the United States: in the 
position of extending greater rights to alien enemies 
than to citizens of the allied countries, since ho citi¬ 
zens of allied countries which refuse to extend recipro¬ 
cal rights to the citizens of the United States chn come 

i 

within the Act. Section 9(e) equally prohibits a debt 
being allowed unless it is owing to and owned!by the 
claimant prior to October 6,1917, and, as to the claim¬ 
ants other than citizens of the United States, upless it 
arose with reference to money or other property held 
by the Alien Property Custodian. No construction of 
Section 30 of the Act will be permitted which brings it 
in conflict with these provisions of Section 9(e), when 
Section 9(e) was amended in the same Act that added 
Section 30. The purpose and effect of Section |30 was 
to give those claimants who came within the provisions 
of Section 9(a) and 9(e) an additional remedy by at¬ 
tachment. The language of Section 30 that any; money 
or property held by the Alien Property Custodian, but 
returnable, shall be subject to attachment in accord¬ 
ance with law% adds no new class to those who may 
sue the United States, and precludes the idea that any 
other claimants than those coming within the purview 
of the original Act and w T ho could sue in equity there¬ 
under, can proceed by attachment. 

Paragraph 3 of the declaration in this casei (R. 1) 
shows that the pleader endeavored to bring the case 
within that provision of Section 9(e) of the Act which 
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prohibits the allowance of any debt unless it was owing 

to and owned by the claimant prior to October 6, 1917, 

and the alleged transaction is quite fully set out in the 

declaration in an obvious attempt to comply with the 

restriction in this section which limits the allowance of 

debts owing to 4 ‘other than citizens of the United 

States” to those which “arose with reference to the 

money or other property held by the Alien Property 

Custodian.” We might point out, although it may not 

come strictly within the assignment of errors, that the 

transaction set out in the declaration is merely that of 

* 

debtor and creditor; that the debt did not arise with 
reference to the money seized by the Alien Property 
Custodian, and this case is controlled by Banco Mexi- 
cano , etc., v. Deutsche Bank , supra. However, these 
restrictions are no more binding than the other re¬ 
strictions in the Act, and to sustain the right of an 
alien enemy to bring this action against the United 
States, the whole of Sections 9(a) and 9(e) will have 
to be declared nullified or repealed. 

Since the addition of Section 30 the other restric¬ 
tions in Section 9(a) and 9(e) are just as effectual as 
that which prohibits the allowance of any debt unless 
it was owing to and owned by the claimant prior to 
October 6, 1917, with the sole exception that a non¬ 
enemy claimant instead of being limited to suit in 
equity can proceed in an action at law with the aid 
of a writ of attachment, or, if he has already secured a 
judgment at law or a decree in equity in his favor, can 
acquire a lien upon the fund by the levy of an attach¬ 
ment. The holding of the Court below that Congress 
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by adding the right to proceed by attachment to the 
original remedy of a suit in equity enlarged the class 
of persons who might sue for money or property held 
by the Alien Property Custodian to embrace enemy 
persons, in effect repeals Section 9(a) and 9(e) of the 
Trading with the Enemy Act. Repeals by implication 

are never favored. Instead of repealing Section 9(e), 

| 

.Congress put its approval upon that Sectioif at the 
same time and in the same Act that it added the addi- 
tional remedy in Section 30, and added a fourth re- 

i 

striction to Section 9(e) to the effect that hot only 
could no debt be allowed (1) to a citizen of ap allied 
nation unless such nation in like cases extended recip¬ 
rocal rights to the citizens of the United States, nor 
(2) unless the debt was owing to and owned prior to 
October 6, 1917, and (3) that as to claimants other 
than citizens of the United States, unless the diaim or 
debt arose with reference to the money or property 

i 

held by the Custodian, but ( 4 ) unless notice qf claim 
had been filed, or application made, prior to the date 
of the amended Act. 

j 

The effect of the decision of the Court belo^, how¬ 
ever, is not merely to enlarge the class of persons who 
may sue for money or property held by the Alien 
Property Custodian through the admission to that 
class, for the first time, of enemy persons. Tf’he full 
effect is that there is no longer any distinction or limi¬ 
tation of any sort and that without regard to any of 
the provisions of the Trading with the Enemy Act, 
except Section 30 thereof, any one in the woijld may 
sue anyone else in the world whose property happens 
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to be held bv the Custodian and obtain satisfaction for 

* i 

his debt by the issuance of a writ of attachment. There 
is no basis for contending that the enactment of Sec¬ 
tion 30 of the Trading with the Enemy Act repealed 
the limitation contained in Section 9(a) unless it also 
repealed the limitations contained in Section 9(e) of 
the Statute. If enemy persons can obtain satisfaction 
of claims out of property held by the Custodian de¬ 
spite the limitation of Section 9(a), then Section 9(e) 
no longer prevents similar action from being taken by 
citizens of an allied nation which does not extend re¬ 
ciprocal rights in like cases to American citizens, nor 
does that section any longer effectively require that 
the debt asserted be owing to and owned by the claim¬ 
ant prior to October 6, 1917, nor that the claim arises 
with reference to the property held by the Custodian 
nor that the notice of claim should have been filed or 
application made prior to the date of the Settlement 
of War Claims Act of 1928. 

Either all of these limitations contained in Sections 
9(a) and 9(e) of the Trading with the Enemy Act 
remain in full force and effect, and the remedy of an 
attachment granted by Section 30 is limited to use in 
enforcing only those claims which Sections 9(a) and 
9(e) permit to be made, or else every one of the limi¬ 
tations contained in Sections 9(a) and 9(e) has been 
repealed and done away with, the elaborate system of 
checks and qualifications which Congress has from 
time to time enacted and to which it even added by 
the same Settlement of War Claims Act of 1928, has 
been completely abolished. 


15 


If Congress had proposed permitting alien Enemies 
to sue the United States for claims against alien ene¬ 
mies whose property or money the United States was 

holding through the Alien Property Custodian, or, if 

. 

it had intended to change the entire schemej of the 
Trading with the Enemy Act and the public pblicy of 
the United States, it would have passed appropriate 
legislation to accomplish this. It would not have left 
that purpose to be inferred, contrary to the express 
terms of the remainder of the Act (which it |did not 
repeal) from merely permitting the lien of anj attach- 
ment upon the property or money in the possession of 
the Alien Property Custodian and at the saihe time 
prohibiting its being taken. 

It seems too clear for argument that the mere per¬ 
mission of Congress inserted in the Trading with the 
Enemy Act that property or money held by the Alien 
Property Custodian might be subject to an attachment, 
but not seizure, under the Laws of the District of Co¬ 
lumbia, did not change the whole scheme of tjhe Act, 
did not enlarge the class of persons who could sue the 
United States, and did not remove the other Restric¬ 
tions imposed by the Act. 

In the opinion of the Court below, it is said: j 


“Nor in my opinion are the classes of creditors 
referred to in this Section (30) limited to those 
referred to in the preceding portions of the Act.” 

I 

It is sufficient to point out that there are no other 
classes of creditors referred to in Section 30 thah those 

l 

coming within the other sections of the Act, and the 

i 

I 

i 

i 
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Court erred in holding that this section enlarged the 
class of creditors to embrace enemy persons, and that 
all other of the restrictions of Sections 9(a) and 9(e) 
were, in effect, repealed by Section 30. 

n. 

i 

In No Event Can Judgment of Condemnation be 
Awarded Directing the Satisfaction Thereof by 
Taking Possession of Money Held by the Alien 
Property Custodian. 

The brief filed on behalf of the Alien Property Cus¬ 
todian has so fully argued this proposition that fur¬ 
ther argument might be a burden upon the Court. We 
will content ourselves with merely pointing out that 
Section 30 must be construed, if possible, in conform¬ 
ity with the other sections of the Law which are pari 
materia. Under Section 9(a) where the claimant pro¬ 
ceeds by suit in equity, the Alien Property Custodian 
must retain the property or money which is the sub¬ 
ject of suit until the final determination of the case. 
Congress clearly intended that where the claimant 
should proceed by action at law and writ of attachment 
in aid thereof, the general provisions of Section 9(a) 
that the Alien Property Custodian should hold prop¬ 
erty or money until the final determination of the suit, 
should still apply. For this reason, it specifically in¬ 
hibited the actual taking possession of the property 
or money by any officer. This being true no judgment 
of condemnation which directs the officer to take pos¬ 
session of the property can be entered because such a 
judgment is in the very teeth of the Statute. 
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The opinion of the Court below limits the inhibition 
in the Statute— 

“That nothing in this section shall be construed 
as authorizing the taking of actual possession by 
any officer of any Court of any money or other 
property held by the Alien Property Custodian/’ 

“only to a seizure of property by an officer of the 
Court when the attachment is first issued and not to 
the enforcement of a final judgment upon the attach¬ 
ment” (R. 11). j 

In the District of Columbia in cases arising! e# con¬ 
tractu an attachment may issue either as ancillary to 
and in aid of an action at law before judgment br after 
judgment in aid of its enforcement. This section ex¬ 
pressly recognizes this and provides that the money in 
the hands of the Alien Property Custodian may be sub¬ 
ject to attachment either before judgment o)r after, 
but the prohibition is directed against the officer’s tak¬ 
ing possession of such money whether the attachment 
is issued before or after judgment. Manifestly, the 
Court failed to take this into account in holding that 
this inhibition was aimed at the attachment wlien first 
issued but not to the enforcement of a final judgment. 
Congress drew no distinction between attachments be¬ 
fore judgment in aid of an action, and those sought to 
enforce a judgment, in denying to the officer authority 
to take possession of money held by the Alien Property 
Custodian, and the Court below wrested the clear lan¬ 
guage of the Statute from its plain meaning in draw¬ 
ing such a distinction. 
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The judgment should be reversed. 

Kespectfully submitted, 

Carlin and Carlin, 
Leslie C. Garnett, 

Attorneys for Ed. Kanitz & Company, 
Ltd., appearing specially, and by leave 
of Court file this brief as amious curiae. 




